











SPECIFIC ALLEGATIONS
14.  Respondent was engaged in the construction of the New Town High School Gymnasium
located at 700 Eagle Drive, New Town, North Dakota (Site), within the exterior boundaries of
the Fort Berthold Reservation, and is subject to regulation under the NPDES program as defined
in the regulations. 40 C.F.R. § 122.2.
15.  Respondent was engaged in an “industrial activity” and was required to obtain a permit to
allow discharges from storm water events. 40 C.F.R. § 122.26 (b)(14).
16.  Construction activities (which includes but is not limited to clearing, grading, and
excavating) began at the Site on or around June 17, 2013.
L7 The Site encompasses approximately 1.29 acres.
18.  According to precipitation data recorded approximately 20 miles from the Site at the
Stanley 1.0 SE, North Dakota weather station, the National Oceanic and Atmospheric
Administration (NOAA) website identifies the following eight precipitation events that occurred
between June 17th and August 23, 2014, where at least 0.25 inches of rain fell: June 20, 2013, at
0.88 inches, June 23, 2013, at 1.80 inches, July 5, 2013, at 1.23 inches, July 8, 2013, at 0.28
inches, July 16, 2013, at 0.75 inches, July 20, 2013, at 0.36 inches, July 30, 2013, at 0.35 inches,
and August 7, 2013, at 0.54 inches.
19.  On August 8, 2013, inspectors from the EPA conducted an NPDES storm water
inspection of the Site.
20. At the time of the inspection, Respondent had not obtained authorization from the EPA to

discharge storm water from the Site under the applicable permit or any individual permit.



21.  The Respondent was required to have obtained NPDES permit authorization from the
EPA for its discharges of storm water from the Site. 40 C.F.R. §122.21(c).

22.  The Site did not have authorization from the EPA to discharge storm water from the Site
under the applicable permit or any individual permit from the start of the initial land disturbance
on June 17, 2013, to and including August 22, 2013, the day before the NOI became effective on
August 23, 2013. (Part 1.4.2 of the permit.)

23.  During the inspection of the site, the inspectors observed evidence of previous storm
water sediment discharges such as: sediment track-out in the street from vehicles exiting the
construction site at two access points along W. Central Ave; sediment from vehicle track-out on
3" Street along the gutter; and the lack of the installation of best management practices (BMPs)
for storm water flows to the inlet on 3™ Street N, which is approximately 1,000 feet from the site,
and discharges to Lake Sakakawea.

24.  Lake Sakakawea is a “navigable water” as defined by section 502(7) of the Act, 33
U.S.C. § 1362(7), and a “water of the United States” as defined by 40 C.F.R. § 122.2.
25.  The runoff and drainage from the Site are “storm water” as defined in 40 C.F.R.

§ 122.26(b)(13).

26. Storm water contains “pollutants” as defined by section 502(6) of the Act, 33 U.S.C.

§ 1362(6).

27.  The storm water discharge from the Site is a “discharge of a pollutant” as defined by
section 502(12) of the Act, 33 U.S.C. § 1362(12), and 40 C.F.R. § 122.2.

28.  The storm water discharge from the Site is a discharge from a “point source” as that term

is defined in section 502(14) of the Act, 33 U.S.C. § 1362(14), and 40 C.F.R. § 122.2.






COUNT 2
37.  Respondent failed to perform BMPs from August 23, 2013 through October 20, 2013, as
required by Part 2.3.2 of the Permit.
38.  Respondent’s failure to perform BMPs from August 23, 2013 through October 20, 2013,
is a violation of the Permit.
COUNT 3
39.  Respondent did not perform inspections at the Site from August 23, 2013 to
October 14, 2013, as required by Part 4 of the Permit.
40. Respondent’s failure to perform inspections from August 23, 2013 through
October 14, 2013, is a violation of the Permit.

CIVIL PENALTY

41. Section 309(g)(2)(A) of the Act, 33 U.S.C. § 1319(g)(2)(A), authorizes the EPA to assess
a civil administrative penalty for any violation of various provisions of the Act, including but not
limited to section 301 of the Act, 33 U.S.C. §§ 1311, and for any violation of a condition or
limitation of a permit issued under section 402 of the Act, 33 U.S.C. § 1342. The amount of the
penalty that the EPA can assess is up to $16,000 per day for each day after January 12, 2009,
during which a violation continues. For the violations at issue in this matter that occurred after
January 12, 2009, the maximum amount of penalty is $177,500. These amounts have been
adjusted for inflation by 40 C.F.R. part 19.

42. Section 309(g)(3) of the Act, 33 U.S.C. § 1319(g)(3), requires the EPA to take into
account the following factors in assessing a civil administrative penalty: the nature,

circumstances, extent and gravity of the violation(s) and, with respect to the violator, ability to












Sil; Complainant asserts that settlement of this matter is in the public interest, and
Complainant and Respondent agree that entry of this Agreement and Final Order without further
litigation and without adjudication of any issue of fact or law, is the most appropriate means of
resolving this matter.

52.  The undersigned representative of the Respondent certifies that he/she is fully authorized
to enter into and bind the Respondent to this Agreement.

53.  The parties agree to submit this Agreement to the Regional Judicial Officer (RJO) with a
request that it be incorporated into a final order following provision of public notice pursuant to
section 309(g)(4) of the Act, 33 U.S.C. § 1319(g)(4) and 40 C.F.R. § 22.45.

54.  Each party shall bear its own costs and attorney’s fees in connection with this matter.

55.  This Agreement, upon incorporation into a final order and full satisfaction by the parties,
shall be a complete and full resolution of the Respondent’s liability for federal civil penalties for

the violations and facts alleged above.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, REGION 8,
Complainant.
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James H. Eppers, Supérvisory Attorney

Legal Enforcement Program

Office of Enforcement, Compliance,
and Environmental Justice

U.S. EPA Region 8

Denver, Colorado 80202-1129
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Date:

COMSTOCK CONSTRUCTION, INC.,,
Respondent.

Date:
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By:

Gwenette C. Campbell, Unit Chief

NPDES Enforcement Program

Office of Enforcement, Compliance,
and Environmental Justice

U.S. EPA Region 8

1595 Wynkoop St.

Denver, Colorado 80202-1129
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Michael Comstock

Comstock Construction, Inc.
280 South 11™ Street
Wahpeton, North Dakota 58074
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION 8
1595 Wynkoop Street, Denver, CO 80202-1129

PUBLIC NOTICE OF PROPOSED COMBINED COMPLAINT AND CONSENT
AGREEMENT AND OPPORTUNITY TO COMMENT

Action: The EPA is providing notice of the opportunity to comment on a proposed Combined
Complaint and Consent Agreement (CCCA). The agreement relates to alleged storm water
violations of the Clean Water Act (CWA) at the New Town High School Gymnasium in New
Town, North Dakota which was constructed by Comstock Construction, Inc. (Comstock). The
corporate address of Comstock is 280 South 11th Street, Wahpeton, North Dakota, 58074.

Summary: The EPA is authorized by section 309(g)(2) of the CWA, 33 U.S.C. § 1319(g)(2),
and by 40 C.F.R. §§ 22.13(b) and 22.38, to issue an order assessing a civil administrative penalty
for violations of certain CWA requirements, after providing (1) an opportunity for the person to
be assessed the penalty (Respondent) to request a hearing to contest the penalty, and (2)
notification to the public of its rights to submit written comments and to participate in any
hearing. The deadline for the public to submit comments is thirty days after issuance of this
notice.

The EPA and Comstock have agreed to enter into a CCCA to resolve the EPA’s alleged
violations of the requirements listed below. Comstock has agreed to pay a civil penalty of
$14,500.00 to resolve its civil penalty liability for these claims. Pursuant to section 309(g)(4) of
the CWA, the EPA hereby notifies the public of the opportunity to comment on this proposed
penalty assessment.

EPA Docket Number for proposed expedited settlement: CWA-08-2015-0005

Alleged violations: (1) Respondent has discharged storm water into waters of the United
States from its site without authorization by any permit issued under the CWA from June
17, 2013 through August 23, 2013; (2) Respondent failed to install best management
practices (BMPs) from August 23, 2013 through October 20, 2013 (Permit NDR12-
0001); and (3) Respondent did not perform storm water inspections at the site from
August 23, 2013 to October 14, 2013 (Permit NDR12-000I).

PUBLIC COMMENTS

Written comments on the expedited settlement agreement are encouraged and will be accepted at
the address listed below for a period of thirty (30) days after the publication of this notice.
Written comments submitted by the public as well as information submitted by Respondent will
be available for public review, subject to the provisions of law restricting the disclosure of
confidential information. Any person submitting written comments has a right to participate in a
hearing, if one is held. The complaint is available for review between 9:00 a.m. and 4:00 p.m. at
the address listed below and on the internet at: http://yosemite.epa.gov/oa/rhe/epaadmin.nsf.




Please submit written comments to:

Tina Artemis (8RC)
Regional Hearing Clerk
U.S. EPA, Region 8

1595 Wynkoop Street
Denver, CO 80202-1129
Telephone: (303) 312-6765

FOR FURTHER INFORMATION: Persons wishing to receive a copy of the expedited
settlement agreement or other documents in this proceeding (such as the regulations in 40 C.F.R.
part 22, which establish procedures for the hearing), or to comment upon the proposed penalty
assessment or upon any other aspect of the matter, should contact the Regional Hearing Clerk
identified above.



CERTIFICATE OF SERVICE

The undersigned certifies that the original of the attached COMBINED
COMPLAINT/CONSENT AGREEMENT, in the matter of COMSTOCK
CONSTRUCTION, INC.; DOCKET NO.: CWA-08-2015-0005, was filed with the Regional
Hearing Clerk on November 24, 2014; THE FINAL ORDER was filed on January 13, 2015.

Further, the undersigned certifies that a true and correct copy of the document was delivered to
Brenda L. Morris, Enforcement Attorney, U. S. EPA — Region 8, 1595 Wynkoop Street, Denver,
CO 80202-1129. True and correct copies of the aforementioned documents were placed in the
United States mail, domestic return receipt on January 13, 2015, to:

Michael Comstock, Owner
Comstock Construction, Inc.
280 South 11" Street
Wahpeton, ND 58074

And emailed to:
Kim White
U. S. Environmental Protection Agency
Cincinnati Finance Center
26 W. Martin Luther King Drive (MS-0002)
Cincinnati, Ohio 45268
January 13, 2015 MR (eAernl

Tina Artemis
Paralegal/Regional Hearing Clerk



